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The S t a n d a r d  P r o d u c t s  Company 

Agency may c o n s i d e r  t e l e g r a p h i c  b i d  
m o d i f i c a t i o n  w h i c h  was r e c e i v e d  l a t e  
because a g e n c y ' s  f a i l u r e  to  pay Western 
Uni .qn f o r ,  i t s  telex s e r v i c e  r e s u l t e d  i n  t h e  
susbensiqn o f  t h e  se rv ice  w h i c h  was t h e  
paramount  c a u s e  of t h e  l a t e  r e c e i p t  o f  t h e  
b i d  m o d i f i c a t i o n .  

T h e  S t a n d a r d  P r o d u c t s  Company p r o t e s t s  t h e  award of a 
c o n t r a c t  t o  any o the r  f i r m  under  i n v i t a t i o n  f o r  b i d s  ( I F B )  
No. DAAE07-84-B-AS61, i s s u e d  by t h e  TJnited S t a t e s  Army 
Tank-Automotive Command (TACOM). T h e  s o l i c i t a t i o n  s o u g h t  
b i d s  t o  s u p p l y  a q u a n t i t y  of 148,890 t r a c k - s h o e  a s s e m b l i e s  
€or t h e  M1-Tank. S t a n d a r d  c o n t e n d s  t h a t  i t  was t h e  low 
b i d d e r  by v i r t u e  o f  a t e l e g r a p h i c  b i d  m o d i f i c a t i o n  sen t  t o  
TACOM v i a  Western U n i o n  on J u l y  1 2 ,  1 9 8 4 ,  t h e  day  o f  b i d  
open ing .  TACOM c l a i m s  t h a t  i t  d i d  not r e c e i v e  t h e  t e le -  
g r a p h i c  m o d i f i c a t i o n  o f  S t a n d a r d ' s  b i d  u n t i l  t h e  day a f t e r  
b i d  o p e n i n g .  

We s u s t a i n  t h e  p r o t e s t .  

Goodyear Tire and Rubber Company's b i d  o f  $74.71 p e r  
u n i t ,  F . O . B .  o r i g i n ,  was low when b i d s  were opened a t  
1:30 p.m. on J u l y  12. S t a n d a r d ' s  b i d  was t h i r d  low a t  $80 
p e r  u n i t ,  F . O . B .  o r i g i n .  On t h e  day  a f t e r  b i d  o p e n i n g ,  
S t a n d a r d  hand d e l i v e r e d  t o  TACOM a copy o f  a Western Union 
te lex  message t h a t  i t  c o n t e n d s  i t  a t t e m p t e d  to  t r a n s m i t  
b e f o r e  b i d  opening. The message i n d i c a t e d  t h a t  S t a n d a r d  
had r e d u c e d  i t s  b i d  p r i c e  by $5.18 on each item and had 
changed i ts  b i d  t o  F . O . B .  d e s t i n a t i o n .  I f  c o n s i d e r e d  
timely, t h i s  m o d i f i c a t i o n  would make S t a n d a r d  t h e  low bid-  
qer. The Wes te rn  U n i o n  copy i n d i c a t e d  t h a t  t h e  message 
had been  a c c e p t e d  by  t h e  Western U n i o n  I n f o m a s t e r  message 
sys t em a t  9:59 E.S.T. (10:59 l o c a l  time) on J u l y  1 2 .  
S t a n d a r d  a l s o  s u b m i t t e d  a telex from Western Union t h a t  
i n d i c a t e d  t h a t  t h e  b i d  m o d i f i c a t i o n  had been " c a n c e l l e d  
because t h e  t e r m i n a l  d i d  n o t  respond to  10 d e l i v e r y  
a t t e m p t s . "  T h i s  message i n d i c a t e d  t h a t  i t  had been sen t  
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to Standard at 11:08  E.S.T. ( 1 2 : 0 8  local time) on July 1 2 ,  
1 9 8 4 .  According to Standard, however, this message was 
not noticed by its employees until it was too late for 
resubmission before bid opening. 

The record indicates that TACOM's telex service had 
been suspended on July 10 due to TACOM's failure to make 
timely payment on its telex account. Western Union 
reports that it reminded TACOM twice by mail that its 
payment was late, and sent a message by telex on July 6 
stating that service would be suspended in 4 8  hours for 
nonpayment QE its averdue account. TACOM denies having 
received the letters or the telex notification. 

The late bid clause permits a telegraphic modifica- 
tion received after bid opening to be considered if it is 
received prior to award and the government determines that 
late receipt was due solely to government mishandling 
after receipt at the government installation. In order 
for mishandling after receipt to occur, however, the 
government first must have physical possession of the 
notification. - See Hydro Fitting Manufacturing Corpora- 
tion, 54 Comp. Gen. 9 9 9  ( 1 9 7 5 1 ,  75-1 CPD 11 3 3 1 .  That was 
not the case here since TACOM's telex machine was not 
functioning when Standard's bid modification was trans- 
mitted and the modification was not received at TACOM. 

Nevertheless, a strict and literal interpretation of 
the late bid regulations should not be used to reject a 
bid or modification where to do so would contravene the 
intent and spirit of those regulations. Hydro Fitting 
Manufacturing Corporation, supra, at 1 0 0 3 .  Thus, a bid 
received after bid opening may be considered where there 
was government mishandling in- the process of receipt (as 
opposed to after receipt) that was'the paramount cause of 
the bid's being late. CWC, Inc., B-204445,  Dec. 1 5 ,  1 9 8 1 ,  
81-2 CPD ll 4 7 5 .  For ex- Hydro Fitting Manufac- 
turing Corporation, supra, we hela that a telex machine 
malfunction (the machine had run out of paper) which 
preve,nted transcription of a telegraphic bid prior to bid 
opening constituted mishandling by the government. Simi- 
larly, in Kings Point Manufacturing Company, B-199992,  
Apr. 1 6 ,  1 9 8 1 ,  81-1 CPD 11 243,and in Singleton Contracting 
Corp., B-215186,  Oct. 2 9 ,  1 9 8 4 ,  84 -2  CPD '11 4 7 1 ,  we held 
that the agency's removal or discontinuance of the use of a 
telex terminal designated in the solicitation for the 
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r ece ip t  o f  t e l e g r a p h i c  b i d s  o r  m o d i f i c a t i o n s  a l s o  c o n s t i -  
t u t e d  g o v e r n m e n t  m i s h a n d l i n g .  We t h i n k  t h e  s i t u a t i o n  here  
is s i m i l a r  t o  t h o s e  c o v e r e d  b y  t h e  c i t e d  cases .  

S t a n d a r d  c o n t e n d s  t h a t  g o v e r n m e n t  m i s h a n d l i n g  o f  t h e  
b i d  m o d i f i c a t i o n  was t h e  s o l e  c a u s e  o f  TACOM's f a i l u r e  t o  
r e c e i v e  t h e  m o d i f i c a t i o n  p r i o r  t o  b i d  o p e n i n g .  T h e  
p ro t e s t e r  a r g u e s  t h a t  i t s  m o d i f i c a t i o n  was n o t  r e c e i v e d  
p r i o r  t o  b i d  o p e n i n g  b e c a u s e  t h e  TACOM t e l ex  m a c h i n e  was 
o u t  o f  se rv ice  d u e  t o  TACOM's f a i l u r e  t o  pay i t s  b i l l s .  
T h e  Army, i n  c o n t r a s t ,  a r g u e s  t h a t  t h e  p a r a m o u n t  c a u s e  o f  
t h e  l a t e  re,ceipt was t h e  f a i l u r e  o f  W e s t e r n  U n i o n  t o  
n o t i f y  TACQN o r  t h e  p r o t e s t e r  t h a t  t e l ex  serv ice  had  b e e n  
d i s c o n n e c t e d .  T h e  A r m y  c o n t e n d s  t h a t  W e s t e r n  U n i o n  knew 
t h a t  t h e  g o v e r n m e n t  f r e q u e n t l y  p a i d  i t s  b i l l s  l a t e  a n d  
t h a t  TACOM t h u s  had  n o  r e a s o n  t o  a n t i c i p a t e  t h a t  l a t e  pay-  
men t  i n  t h i s  case wou ld  l e a d  t o  a s u s p e n s i o n  o f  s e r v i c e .  
I n  t h i s  c o n n e c t i o n ,  t h e  Army e x p l a i n s  t h a t  TACOM's r e c e i p t  
of messages b y  t e l e x  was s u f f i c i e n t l y  sporadic  so t h a t  t h e  
l a c k  of messages d u r i n g  t h e  p e r i o d  o f  s u s p e n d e d  se rv ice  
d i d  n o t  p u t  t h e m  o n  n o t i c e  o f  W e s t e r n  U n i o n ' s  a c t i o n .  
W h i l e  t h e  Army c o n c e d e s  t h a t  t h e  a p p l i c a b l e  FCC t a r i f f  
a u t h o r i z e d  W e s t e r n  U n i o n  t o  d i s c o n n e c t  s e r v i c e  a f t e r  
w r i t t e n  n o t i c e  to  t h e  c u s t o m e r  i f  p a y m e n t  was n o t  made 
w i t h i n  30 d a y s  of b i l l i n g  i t  a r g u e s  t h a t  t h e  b a s i c  agree- 
men t  b e t w e e n  t h e  D e p a r t m e n t  of D e f e n s e  a n d  W e s t e r n  U n i o n  
c o v e r i n g  t h e s e  se rv ices  p r o h i b i t e d  i n t e r r u p t i o n  of se rv ice  
f o r  n o n p a y m e n t .  

T h e  r e c o r d  i n d i c a t e s  t h a t  W e s t e r n  U n i o n  t r a n s m i t t e d  
a t  l e a s t  o n e  n o t i f i c a t i o n  to  TACOM, a l t h o u g h  t h e  a g e n c y  
m a i n t a i n s  i t  was n o t  r e c e i v e d .  Even  t h o u q h  t h e  a g e n c y  may 
h a v e  had a l e g a l  d e f e n s e  a g a i n s t  t h e  s u s p e n s i o n  o f  s e r v i c e  
a n d  h a d  n o t  had i t s  serv ice  d i s c o n n e c t e d  f o r  p a s t  l a t e  
p a y m e n t s ,  w e  t h i n k  t h a t  TACOM m u s t  be h e l d  r e s p o n s i b l e  f o r  
t h e  service i n t e r r u p t i o n .  TACOM s imply  f a i l e d  t o  e x e r c i s e  
d u e  care  i n  e n s u r i n g  t h a t  i t s  W e s t e r n  U n i o n  b i l l  was p a i d  
o n  time. 

T h e  Army a r g u e s  t h a t  e v e n  i f  t h e  s u s p e n s i o n  o f  t h e  
t e lex  service was i t s  r e s p o n s i b i l i t y  W e s t e r n  U n i o n  s h o u l d  
h a v e  a p p r i s e d  S t a n d a r d  of t h e  f a c t  t h a t  s e r v i c e  a t  t h e  
TACOM t e r m i n a l  had b e e n  d i s c o n n e c t e d  when S t a n d a r d  o r i -  
g i n a l l y  d e l i v e r e d  i t s  message f o r  t r a n s m i s s i o n .  S t a n d a r d  
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r e s p o n d s  t h a t  Western u n i o n  employees do not m o n i t o r  t h e  
t r a n s m i s s i o n  of messages  th rough  t h e  Infomaster sys t em 
s ince  i t  is f u l l y  au tomated .  We a r e  informed t h a t  when 
I n f o m a s t e r  i s  u n a b l e  t o  d e l i v e r  a message,  i t  i s  programmed 
t o  a t t e m p t  d e l i v e r y  n i n e  more times o v e r  t h e  c o u r s e  o f  t h e  
n e x t  30 to  40  m i n u t e s .  I f  d e l i v e r y  h a s  not been accom- 
p l i s h e d  a f t e r  10 a t t e m p t s ,  t h e  message is  c a n c e l e d  and 
r e t u r n e d  t o  t h e  s e n d e r  w i t h  an e x p l a n a t i o n .  W e  c a n n o t  a g r e e  
w i t h  t h e  Army's v i ew t h a t  Western U n i o n  was n e g l i g e n t  i n  
f a i l i n g  t o  program i ts  I n f o m a s t e r  sys t em t o  a l e r t  users  of 
o u t - o f - s e r v i c e  t e r m i n a l s  b e f o r e  t r a n s m i s s i o n  h a s  been 
a t t e m p t e d .  a,,'- L 

T h e  Army a l s o  a r g u e s  t h a t  once Western U n i o n  had 
n o t i f i e d  S t a n d a r d  t h a t  i t s  b i d  m o d i f i c a t i o n  had not been 
t r a n s m i t t e d ,  S t a n d a r d  c o u l d  and shou ld  have  pu r sued  a l t e r -  
n a t i v e  e x p e d i t e d  m e t h o d s  o f  d e l i v e r i n g  i t s  b i d  modi f ica-  
t i o n .  S t a n d a r d  counters  t h a t  s ince  t h e  c a n c e l l a t i o n  not i -  
f i c a t i o n  was t r a n s m i t t e d  d u r i n g  l u n c h t i m e ,  i t  was not 
d i s c o v e r e d  u n t i l  a f t e r  b i d  o p e n i n g ,  and t h a t  i t  is  unrea-  
s o n a b l e  to e x p e c t  t h a t  S t a n d a r d  cou ld  have  s u c c e s s f u l l y  
d e l i v e r e d  i t s  b i d  m o d i f i c a t i o n  t o  t h e  TACOM b i d  room b e f o r e  
b i d  open ing  even i f  t h e  message had been d i s c o v e r e d  i m m e -  
d i a t e l y .  We t h i n k  t h a t  S t a n d a r d  m u s t  be c o n s i d e r e d  t o  have 
r e c e i v e d  n o t i f i c a t i o n  of  c a n c e l l a t i o n  a t  1 2 : 0 8 ,  when t h e  
message was r e c e i v e d ,  and not a f t e r  b i d  o p e n i n g ,  when i t s  
employee a c t u a l l y  d i s c o v e r e d  t h e  message.  We a l s o  b e l i e v e  
t h a t  when a b i d d e r  d i s c o v e r s  i t s  b i d  m o d i f i c a t i o n  h a s  not 
been t r a n s m i t t e d  i t  s h o u l d ,  i f  r e a s o n a b l e ,  a t t e m p t  t o  p u r s u e  
a l t e r n a t i v e  means o f  d e l i v e r i n g  i t s  message. We a g r e e  w i t h  
S t a n d a r d ,  however,  t h a t  unde r  t h e  c i r c u m s t a n c e s ,  i t  would be 
u n r e a s o n a b l e  t o  requi re  d e l i v e r y  th rough  a l t e r n a t i v e  means. 
Western Union t r a n s m i t t e d  t h e  n o t i f i c a t i o n  o f  c a n c e l l a t i o n  
a t  1 2 : 0 8  and b i d  open ing  was s e t  f a r  1 : 3 0 ,  meaning t h a t  
S t a n d a r d  would have had o n l y  an h o u r  and twenty-two m i n u t e s  
t o  d e l i v e r  i t s  m o d i f i c a t i o n  v i a  a l t e r n a t i v e  means. T h e r e  is 
n o t h i n g  i n  t h e  r e c o r d  i n d i c a t i n g  t h a t  such  an a l t e r n a t e  
means of d e l i v e r y  was r e a d i l y  a v a i l a b l e  t o  S t a n d a r d .  

a 

C o n s e q u e n t l y ,  w e  c o n c l u d e  t h a t  t h e  paramount  c a u s e  of 
t h e  d 'e lay  i n  r e c e i v i n g  S t a n d a r d ' s  m o d i f i c a s i o n  was t h e  
i n o p e r a t i v e  t e lex  machine w h i c h  r e s u l t e d  from TACOM's 
f a i l u r e  t o  pay i t s  b i l l s  i n  a t i m e l y  manner. 
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T h e  record contains a copy of the message as 
transmitted by Western Union. From this copy i t  is 
possible to verify both the contents of the message and 
the time of its transmission. 

Consideration of Standard's bid modification under 
these circumstances is appropriate. Thus, by letter of 
today to the Secretary of the Army we are recommending 
that TACOM consider Standard's bid as amended by the 
July 12 message. 

T h e  pr6,kest bs sustained. 

Comptroller General 
of the United States 
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